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INTRODUCTION
Litigation funding (also known as “professional funding”, “settlement funding”, “third 
party funding”, “legal funding”, “legal financing”, and “lawsuit loans”)  is a rapidly 
growing industry that has had major traction in the USA, Europe, the UK, Asia, and 
Australia. 

Opinions about the total assets under management by litigation funders and 
the growth rate of the industry vary. One report suggests that from 2009 - 2015 
litigation funding saw a 743% growth in market size1. Vannin Capital research 
suggests the global litigation funding market in 2016 was between US$800-900m. 
A more recent article by Market Watch (2018)2 provides a quote from a Senior 
Legal analyst suggesting a market size of US$50-100bn. 

With some international funders boasting profit increases of over US$200m year-
on-year, double-digit growth, international litigation funders can be seen to have 
demonstrably succeeded. 

1 Justice Not Profit, 2015. Third party litigation funding in the United Kingdom: A market analysis. [Online]. Available: https://
www.justicenotprofit.co.uk/wp-content/uploads/2015/09/Final-TPLF-Paper.pdf [Accessed 16 Sept 2019]
2 Baker, B., 2018. In low-yield environment, litigation finance booms. Market Watch. [Online]. Available: https://www.
marketwatch.com/story/in-low-yield-environment-litigation-finance-booms-2018-08-17 [Accessed 2 July 2019].
3 Powell, E., 2019. Litigation finance: Can growth continue. Investors Chronicle. Sector Focus. [Online]. Available: https://
www.investorschronicle.co.uk/shares/2019/01/17/litigation-finance-can-growth-continue/ [Accessed 25 October 2019].
4 Burford, 2018. Annual Report 2018. [Online]. Available: https://www.burfordcapital.com/wp-content/uploads/2019/04/
BUR-31172-Annual-Report-2018-Web.pdf [Accessed 28 September 2019].
5 Burford, 2018. Annual Report 2018. [Online]. Available: https://www.burfordcapital.com/wp-content/uploads/2019/04/
BUR-31172-Annual-Report-2018-Web.pdf [Accessed 28 September 2019].

In 2019, a US litigation funding startup, Legalist, raised US$100m to fund 
litigation. Litigation funding is no longer a small little niche market. It has been 
10 years since the first IPO of litigation funder Burford Capital on London’s AIM 
market in 2009. Now the world-largest litigation funder, Burford Capital saw 

market capitalisation of 1,300% from 2014-20193 with total assets of US$2,056m 
in 2018 up 56% from 20174. Despite a recent short selling scandal, Burford’s full-

year highlights from 2018 are impressive with income up 23% to US$420m, profit 
after tax up 24% to US$328m, cash generation up 42% to US$513m, and a return 

on equity of 30%5.

In fact, litigation funding has become so prevalent and mainstream that Chambers 
& Partners in 2018 begun ranking litigation funding firms in the USA, and Leaders 
Rankings has been doing the same for the UK and USA. 

When speaking to several litigators that had moved across into litigation funding, 
we learnt that some of them were able to triple what they were earning at top US 
law firms. What is more, the Solicitors Regulation Authority in the UK has permitted 
that law graduates may complete their training at Harbour Litigation Funder.

Looking at the global statistics, litigation funding is emerging as a fast growing, 
high-return asset class. From discussions with global litigation funders and our 
own economic analysis, GRMI predicts that this could reach around US$250bn in 5 
years and close to US$500bn in 10 years.
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In 2020, GRMI predicts that litigation funding will become a mainstream asset 
class in Africa. This report aims to explore the litigation funding market in Africa. 
Rising commerce and foreign direct investment have given way to a greater 
number of disputes and, more importantly, meritorious dispute claims that have 
gravitas to secure funding. The report examines litigation funding in the global 
market to better understand how the market is likely to emerge within Africa.

L I T I G AT I O N  F U N D I N G  R E P O R T  |  A F R I C A  |  PA G E  7



L I T I G AT I O N  F U N D I N G  R E P O R T  |  A F R I C A  |  PA G E 8

ABOUT GRM
About GRM 
GRM is a multi award-winning recruitment and research firm with offices in Hong 
Kong, Cape Town, and London. Our reach and market intelligence stretches 
across the world. We have experience of successfully completing projects on 5 
continents. GRM’s decision to have a true presence on three continents speaks to 
our commitment to bridging the gap between Africa, Europe and Asia. 

GRM specializes in executive search, legal recruitment, general recruitment, people 
analytics, and management consulting & training. 

Our differentiator is our market mapping, research, knowledge of the market and 
headhunting capabilities. We are staffed by legally qualified professionals, with an 
extensive network and unparalleled insight into global legal markets.

Introducing GRM Intelligence
GRM Intelligence is fast becoming the voice of human capital across Africa and is 
an essential partner to new and existing entrants to African markets. We are the 
experts in analysing people, businesses, and competitors to deliver performance 
gains, competitive advantage, and agility. 

In the information age, the real driver of economies, corporates, and commerce 
is research, knowledge, and innovation. The knowledge, information, and trends 
that GRM Intelligence gather is not common knowledge. Our research is collected 
through continuous daily fact-finding and uncovering unusual correlations and 
deviations. 

Within our data lies insight into best practice or the best route to deliver the optimal 
outcomes for your firm. GRM Intelligence can find out what’s going on in any sector 
and through predict what you need to do to elevate your firm to the next level. 

GRM Intelligence has five core services; Comprehensive salary benchmarking, 
Market mapping, Market entry, M&A advisory, Human capital related audits and 
consultancy.

About Eminent Crisis Management Group Ltd
Eminent Crisis Management Group Ltd is a global security risk management and 
advisory company. The business was founded by the CEO, Mark Biggs, in 2011. Mark 
is a retired UK Detective, where he spent the majority of his career investigating 
serious and organised crime. Now working successfully in the private sector, he 
leads the Eminent Crisis Management Group Ltd team supporting clients globally 
with all elements of white collar crime, corporate intelligence, asset tracing and 
security consultancy.
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RESEARCH, DESIGN AND 
METHODOLOGY
Research aim 

The aim of this report was to explore the high-return, and fast-growing practice of 
litigation funding within the African content. 

Research philosophy
To follow a rigorous, objective and systematic process to explore the landscape 
and nuances of a country, sector, or organisation and to describe what is 
happening on the ground in order to facilitate decision making and business 
development.

Our methodology gives a unique understanding of the environment in which our 
clients operate. Offering detailed and useful information means they can make the 
right evidence-based business decisions to suit them. 

GRM is committed to gathering, analysing and reporting the most accurate 
information on business and human capital trends. All gathered information is 
treated with the strictest confidentiality to ensure that we protect the anonymity of 
both our participants and our clients. 

All our ongoing and mandated research upholds the principles of scientific 
knowledge including:
1.  Systematic observation rather than selective or accidental observations, 2. Data 
is collected in a controlled manner, 3. Research that is replicable.

Research design 
In order to achieve the research purpose, GRMI adopted a hermeneutical 
approach to gathering and interpreting findings. In as much as possible, all 
our data is recent primary source data which is both valid and verified. Every 
reasonable effort was made to maintain data integrity and provide accurate and 
useful information. 

With little to no empirical and rigorous research globally, let alone in Africa, GRMI 
realised that the easily available information on litigation funding was anecdotal at 
best and offered little to no insight or prediction into how this fairly new but highly 
innovative and lucrative market could play out in Africa. Given the highly complex 
nature of litigation funding, a lack of reliable and credible research and insights, 
and the novelty of the industry in developing countries GRM had to adopt a mixed 
methodology approach through-out the generation of this report.

The hermeneutical approach coupled with a continuous, reiterative data collection, 
data analysis, and data interpretation efforts GRMI was able to describe the 
current state of litigation funding globally as well as aiming to identify trends, 
opportunities globally. 
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This holistic perspective of litigation funding and where it is going in different regions 
allowed GRMI to make sound predictions for the African continent supported with 
primary data evidence from experts in the field globally. 

Primary data was collected through a plethora of instant messaging platforms, phone 
calls, and emails. Secondary data collection sources included academic journals, 
magazines, newspapers, company websites, blogs, and podcasts. The use of Q & A’s 
was particularly useful in collecting and accurately portraying key expert opinions.

The bulk of the data collected was from individuals working at litigation funders, 
individuals working at litigation funding related industries (for example litigation 
funding brokers and ATE insurance providers), international law firms familiar with 
litigation funding and exposure to funded disputes, legal and general counsels and 
businesses. GRMI endeavoured to speak to as many people as possible across the 
globe that have ever had anything to do with litigation funding and to gather their 
insights, predictions, and perceptions. Through a continuous ongoing conversation 
with the market GRMI begun to identify consistent observations and perceptions within 
the primary data and have organised our findings into this ‘first of its kind’ report.                                               

L I T I G AT I O N  F U N D I N G  R E P O R T  |  A F R I C A  |  PA G E  1 0
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The nexus of law, finance, and commerce
Litigation funding is born from the nexus of law, finance, and commerce. The 
Practice helps those who cannot afford legal fees, and acts as a means for 
corporates to prevent hefty legal fees from eating into profits. In some cases, 
businesses use legal assets as collateral to secure funding. 

Financing companies typically provide non-recourse funding to a litigant (which 
can be an individual or a company) in exchange for a share in the proceeds of 
the potential judgement or settlement fees. In its purest form, litigation funding is 
essentially a high-return investment. 

Ancient roots
Historically, litigation funding was illegal in most countries, particularly those 
modelled on English Common Law, based on the principles of Maintenance and 
Champerty. The Centre on the Legal Profession (2019:1) defines it as, “Maintenance 
is about people who are not party to a legal case providing funding for that case, 
and Champerty is Maintenance for a profit”6. 

Litigation funding has ancient roots but a wave of legal reforms engendering 
access to justice have allowed litigation funding to emerge legitimate, legal, and 
seeing double-digit growth.

A developing Practice
In recent years, litigation funding has branched out from this ‘pure’ form. GRMI 
notes that loans to law firms have seen a rise in popularity. These law firm loans 
can; transfer the risk of no win no fee arrangements onto litigation funders, protect 
law firm solvency and cash flow, and in some instances law firms can also secure 
assistance in recovery. There is also a rising number of corporates using litigation 
funding to pursue lawsuits in order to mitigate risk, improve budgeting, and protect 
reported earnings from being diminished by costly legal expenses, even if they can 
afford to pay for the litigation.

Is it a debt?
While litigation funding may share characteristics with a loan, it is not considered to 
be a form of debt. Emerging rather as an alternative asset class whereby litigation 
funders carefully and diligently access the strength of cases so as to invest in cases 
with good prospects. An analyst at a UK-based litigation funding firm advises 
that in some instances funding is expected to be repaid with interest, typically 
interest rates and that the distribution of any awards are expected by courts to 
be restricted to a ‘reasonable’ amount. Although, there is significantly greater 
jurisprudence in more developed litigation funding markets than in Africa.

WHAT IS LITIGATION FUNDING?

6 The Centre on the Legal Profession, 2019. A Brief History of Litigation Finance. The cases of Australia and the 
United Kingdom. Litigation Finance. 5 (6).
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Investment value
Investing in litigation can diversify investment portfolios and litigation investments 
have the benefit of independence in that investment in one case is not influenced by 
investment in another. Possibly most importantly, litigation funding is not affected by 
debt and equity markets or the value of other asset classes. Most of all, depending 
on the case, the reward can be lucrative. Third party funders will be found at 
court litigation as well as in alternative dispute resolution. Having said this, GRMI 
finds that the bulk of litigation funding globally is being invested in international 
arbitration cases. We also note some funders investing in individual cases and in 
other instances they may invest in a portfolio of cases (discussed in greater detail 
later in this report). Further to this litigation funding can pertain to investing in cases 
with an individual or group of individual claimants or to a corporate entity.

Regulation
It is unclear whether litigation funders are expected to be compliant with financial 
services regulatory boards’ rules and regulations. GRMI cannot identify any country 
which demands the licensing or registration of litigation funders. There are some 
voluntary associations such as  The Association of Litigation Funders of England 
and Wales (ALF) and The Association of Litigation Funders of Australia (ALFA). One 
of the main discussions within the argument for regulation of litigation funding 
pertains to mandatory licensing to a body or authority in order to monitor and 
regulate the practice.

L I T I G AT I O N  F U N D I N G  R E P O R T  |  A F R I C A  |  PA G E  1 2
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Litigation funders’ legal claim investments originate from a plethora of sources, 
for instance; individuals or firms with legal claims reaching out, litigation finance 
brokers, internal research, and law firms or lawyers.
 
Due diligence
GRMI finds that the due diligence process typically takes 30-60 days. Typically, 
litigation funding firms request a period of exclusivity while a due diligence process 
is carried out to ensure a claim has merit. The legal costs and potential rewards 
also need to be estimated with a high level of accuracy. This process of due 
diligence can be a highly complex and rigorous process drawing on professional 
experts, e-discovery, asset traces, highly specialised legal professionals (in-house 
or external), legal cost consultants and the like. Everything must be considered from 
the facts of the case, the court jurisdiction, the rule of law, jurisprudence, and so on. 

Even if claims have merit, funders will still need to ensure that the case fits in with 
their firm’s overall portfolio in terms of diversity, exposure, and risk.

Reaching an agreement
From here a financing agreement is proposed and if agreed upon the funding 
is provided. GRMI finds that generally no two agreements are exactly the same. 
The agreements vary according to the unique characteristics of each case and its 
inherent risk.

Monetising claims
Financing can be arranged at any stage of litigation (for example ongoing 
claims, claims on appeal, lawsuits that have been won but award payment 
is still outstanding). If an individual or business would like to monetise their 
claim immediately as opposed to waiting for legal outcomes or payments or 
the outcome of an appeal, litigation funding may be a great solution. This is 
particularly pertinent for companies whereby the ROI of the immediate cash 
injection into their business may outweigh the returns that would go to the litigation 
funder in the future should the case be successful.

Autonomy over cases
Depending on the contractual agreement, in some instances, litigation funders may 
get involved in case management and understanding how different courts and 
tribunals are likely to apply the law so as to maximise the likelihood of a positive 
outcome. While this may be beneficial for certain recipients of funding, there is 
argued to be a potential downside pertaining to the pursuit of nuisance claims, a 
compromised attorney-client relationship, and an interested party influencing the 
case.

HOW DO LEGAL CLAIMS BECOME A 
FINANCE DEAL?
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Cost structures
GRMI has identified three dominant cost structures.
1.  Variable. Costs are recovered cent for cent and the litigation funder takes a  
     percentage of the remaining award.
2. Fixed. The total cost is recovered over and above a fixed amount or a multiple of 
     the investment.
3. Hybrid. Hybrid cost structures adopt a mix of both variable and fixed cost 
     structures. GRMI finds this to be the most common.

GRMI found that litigation funders on average take 30-50% of proceeds, 
depending on the inherent risk and costs with some funders even happy to 
accept payment in terms of equity. In some instances, however, a higher or lower 
percentage of the proceeds is expected. Typically, the cost of the funding, as with 
any investment, increases relative to the risk of the case or cases as well as the 
stage of litigation (as litigation proceeds, the outcome is easier to predict).

Either way, the vast majority of litigation funders offer non-recourse financing.

L I T I G AT I O N  F U N D I N G  R E P O R T  |  A F R I C A  |  PA G E  1 4
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The litigation funding global boom started around 2008 with the global financial crisis 
but its history dates back to Medieval England and Ancient Rome. Over time litigation 
funding has evolved and grown differently across the world.
 
Litigation funding timeline

A HISTORY OF LITIGATION FUNDING

7 Rose, J., 2017. Maintenance in Medieval England. New York: Cambridge University Press. 
8 Livery relates to the medieval practice of gifting symbols, clothes, badges and the like in order to denote fealty.
9 Case Check, 2017. Arkin v Borchard Lines Ltd & Ors [2005] EWCA Civ 655. (26 May 2005). [Online]. Available:  https://www.
casecheck.co.uk/arkin-v-borchard-lines-ltd-ors-2005-ewca-civ-655-26-may-2005.html [Accessed: 21 October 2019].

1400 

1487

1504

1848

1935 

1950 

1967 

1990

1992

1993

1999 

1999 

2001

2002

2004

2004 

2005

Litigation funding (Champerty) made illegal in the UK.

Maintenance made illegal in the UK within the Star Chamber Act of 1487.

The Statute of Liveries of 15047, further legislated against the practices of 
maintenance and livery8.

Champerty made legal in the USA.

Litigation funding permitted in the Australian state of South Australia.

Litigation funding permitted in the Australian state of Victoria.

Litigation funding (Champerty) abolished as a crime in the UK by way of the Criminal 
Law Act of 1967.

Class action lawsuits are legalised in Australia and lead to a corresponding increase 
in litigation funding.

Conditional fee agreements approved in the UK.

Litigation funding permitted in the Australian state of New South Wales.

The UK sees rising litigation funding with the Access to Justice Act of 1999.

Litigation funding starts taking off in Germany (never was explicitly prohibited).

IMF Bentham listed on the Australian stock exchange.

The Federal Supreme Court of Switzerland lifts the ban on litigation funding.

The American Legal Finance Association (ALFA) is formed.

Arkin v Borchard Lines in the UK indicated sympathy for litigation funders by ruling 
that a litigation funder is only liable for costs up to the amount of funding provided 
as opposed to being liable for costs higher than their funding provided9.

UK courts held that only funding arrangements meant to “undermine the ends of 
justice” should be viewed as unlawful.
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10Jackson, R., 2009. Review of Civil Litigation Costs: Final Report. The Stationery Office. [Online]. Available: https://www.

judiciary.uk/wp-content/uploads/JCO/Documents/Reports/jackson-final-report-140110.pdf [Accessed 19 September 2019].

2006

2006

2008

2009

2009

2010

2010

2010

2010

2011

2012

2013

2013

2014

2014

2016

In Australian courts it was held in Campbells Cash and Carry Pty Ltd v. Fostif 
Pty Limited that third party litigation funding of a class action was not an 
abuse of process or contrary to public policy.

The first commercial litigation funder opens in the US, the Litigation Risk 
Strategies group owned by Credit Suisse (which has subsequently closed). 
Many litigation funders have since set up in the US. What poses a challenge 
is that the States independently determine their stance towards litigation 
funding.  

Augusta Ventures (UK’s largest litigation funder for SMEs) is incorporated 
in the UK.

Burford Capital IPO on the AIM Market of the London Stock Exchange.

Therium Capital Management is founded.

Vannin Capital is founded.

Woodsford Litigation Funding is founded.

Lord Justice Jackson’s Review of Civil Litigation Costs: Final Report released 
which offers support for litigation funding as a means to enhancing access to 
justice10 (supporting litigation funding).

UK Association of Litigation Funders (ALF) is founded, with support from the 
UK Ministry of Justice. The Association offers a code of conduct, supported by 
the Civil Justice Council. 

UK’s Legal Services Act allows legal services organisations to be owned by 
non-legal practitioners. This allows litigation funders to invest in a case or 
portfolio of cases being run by a law firm.

The Australian Securities and Investments Commission (ASIC) released a 
regulatory guide (‘RG 248’) detailing how litigation funders may satisfy the 
obligations to manage conflicts of interest.

Harbour Litigation Funding’s First Annual Lecture given by Lord Justice 
Neuberger.

LexShares is founded (US based litigation crowdfunding marketplace)

Burford starts its own law firm in the UK.

Litigation funding rules relaxed in South Africa. 

The Corporations Amendment Regulation 2012 (No 6) (Cth) (‘2012 Conflict 
Regs’) exempted Australian litigation funders from Australian Financial 
Services Licence and National Credit Code requirements subject to 
compliance with new conflict management requirements. These require 
litigation funders to conduct reviews and maintain written procedures 
identifying and managing conflicts of interest.
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2017

2017

2017

2017

2017

2018

2018

2018

2018

2018

2019

2019

2019

2019

2019

The Dubai International Financial Centre courts published the draft ‘Practice 
direction on third party funding’ which gave support to litigation funding.

Litigation funding in international arbitration in Singapore unprohibited in 
certain circumstances as per the amended Civil Law Act and the Civil Law 
(Third Party Funding) Regulations. The Singapore Institute of Arbitrators 
published ‘Third Party Funding Guidelines’. These have been widely 
supported by several leading litigation funders.

The International Centre for Settlement of Investment Disputes (ICSID) made 
suggestions for possible reforms in its new rules, including reforms pertaining 
to litigation funding.

Hong Kong has passed legislation which distinguished arbitration and 
mediation from traditional litigations. Third party funding of arbitration and 
related mediation proceedings is now permitted.

Paris Bar Council adopts and makes public a Resolution on the practice of 
third party funding in international arbitration.

Juridica Investments Limited, the second litigation funder to list on the 
London Stock Exchange’s AIM, was placed into voluntary liquidation.
Litigation Capital Management (LCM) rose £20m on listing on the AIM.

Burford Capital secured £1.6bn in funding for new litigation investments. 

Chambers & Partners start ranking litigation funding firms.

Vannin Capital bought by US Investment firm Fortress Investment Group.

Hong Kong Code of Practice for Third Party Funding in Arbitration.

A US litigation funding startup secures US$100million in funding.

Singapore’s Ministry of Law concluded a public consultation seeking 
feedback on the third party funding framework.

A Norwegian court of first instance handed down Norway’s first-ever court 
judgment in a funded matter.

The CAT court ruled that Litigation Funding Agreements do not constitute 
Damages Based Agreements12.

Singapore allows litigation funding of domestic arbitration and certain 
Singapore International Commercial Court proceedings.

11 Juridica Investments was voluntary liquidated Dec 2018. Source: Juridica, 2018. Result of General Meeting and Cancellation. 

[Online] Available: http://otp.investis.com/clients/uk/juridica-investments/rns/regulatory-story.aspx?cid=319&newsid=1218757 
[Accessed 15 July 2019].
12 UK Trucks Claim Limited v Fiat Chrysler Automobiles NV and Others; Road Haulage Association Ltd v MAN SE and Others 

[2019] CAT 26
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This section illustrates where litigation funding is permitted (albeit it may still be 
prohibited for certain types of cases). In a number of instances the legal systems 
of a country are not specific as to the position towards litigation funding and 
other applicable laws may be applicable however this application is also open to 
interpretation13.  
 
Where it is suggested that litigation funding is neither prohibited but remains 
undeveloped, it means there exists little regulation. With the market still developing 
it is difficult to predict the courts and tribunals approach to litigation funding. In 
many instances these regions are based on civil law but there are exceptions. One 
may find a few cases offering some form of precedent but these are few and far 
between and in most cases the courts are silent on their position towards litigation 
funding. This silence makes these regions risky to invest in. What is also interesting 
to note is that in some regions litigation funding is permitted in certain types of 
cases but not in others. For the purposes of this report we have stated that litigation 
funding is permitted in these instances.

Australia & Oceania
Australia - Permitted, except for Western Australia, and the Northern Territory
Fiji - Permitted
New Zealand - Permitted
Tasmania - Prohibited
Samoa - Permitted

Asia
Armenia - Not prohibited but no jurisprudence or legislation
Bahrain - Not prohibited but no jurisprudence or legislation
Brunei - Permitted
China - Not prohibited but no jurisprudence or legislation
Cyprus - Permitted
Hong Kong - Only permitted for international arbitration
India - Permitted
Indonesia - Not prohibited but no jurisprudence or legislation
Iran - Not prohibited but no jurisprudence or legislation
Israel - Permitted
Japan - Not prohibited but no jurisprudence or legislation
Kazakhstan - Permitted
Kuwait - Not prohibited but no jurisprudence or legislation

WHERE LITIGATION FUNDING IS 
PERMITTED

13 We could not ascertain details for the following countries; Afghanistan, Åland Islands, Anguilla, Antigua & 
Barbuda, Aruba, Azerbaijan, Bangladesh, Belarus, Bhutan, Bolivia, Bosnia & Herzegovina, Cambodia, Carribean 
Netherlands, Columbia, Costa Rica, Cuba, Curacao, Czechia, Dominica, East Timor, Ecuador, El Salvador, Falkland 
Islands, Faroe Islands, French Guiana, Georgia, Greenland, Grenada, Guadeloupe, Guyana, Haiti, Honduras, 
Iceland, Iraq, Jordan, Kiribati, Kosovo, Kyrgyzstan, Laos, Maldives, Marshall Islands, Martinique, Micronesia, 
Mongolia, Montserrat, Myanmar, Nauru, New Guinea, North Korea, Pakistan, Palau, Palestine, Panama, Papua New 
Guinea, Paraguay, Puerto Rico, Saint Barthelemy, Saint Kitts & Nevis, Saint Lucia, Saint Martin, Saint Pierre and 
Miquelon, Saint Vincent & the Grenadines, San Marino, Sint Maarten, Solomon Islands, Suriname, Svalbard & Jan 
Mayen, Syria, Tajikistan, The Bahamas, Tonga, Trinidad & Tobago, Turkmenistan, Tuvalu, U.S. Virgin Islands, Uruguay, 
Uzbekistan, Vanuatu, Vatican City, Venezuela, Yemen.
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Lebanon - Not prohibited but no jurisprudence or legislation
Malaysia - Permitted
Nepal - Permitted
Oman - Not prohibited but no jurisprudence or legislation
Philippines - Not prohibited but no jurisprudence or legislation
Qatar - Not prohibited but no jurisprudence or legislation
Saudi Arabia - Permitted so long as the agreement does not violate Shariah Law
Singapore - Only permitted for international arbitration
South Korea - Prohibited
Sri Lanka - Not prohibited but no jurisprudence or legislation
Vietnam - Not prohibited but no jurisprudence or legislation
Taiwan - Permitted
Thailand - Not prohibited but no jurisprudence or legislation
Turkey - Not prohibited but no jurisprudence or legislation
United Arab Emirates - Not prohibited but no jurisprudence or legislation
Vietnam - Not prohibited but no jurisprudence or legislation

Europe
Albania - Prohibited
Andorra - Not prohibited but no jurisprudence or legislation
Austria - Permitted
Belgium - Not prohibited but no jurisprudence or legislation
Bulgaria - Not prohibited but no jurisprudence or legislation
Croatia - Permitted
Cyprus - Not prohibited but no jurisprudence or legislation 
Denmark - Permitted
England - Permitted
Estonia - Permitted
Finland - Not prohibited but no jurisprudence or legislation
France - Permitted 
Germany - Permitted 
Gibraltar - Permitted
Greece - Not prohibited but no jurisprudence or legislation
Guernsey - Permitted 
Hungary - Permitted
Ireland - Prohibited
Isle of Man - Permitted
Italy - Not prohibited but no jurisprudence or legislation
Jersey - Permitted
Latvia - Permitted
Liechtenstein - Permitted
Lithuania - Permitted
Luxembourg - Permitted
Malta - Permitted
Moldova - Permitte
Montenegro - Permitted 
Monaco - Not prohibited but no jurisprudence or legislation
North Macedonia - Permitted
Norway - Permitted
Poland - Permitted
Portugal - Not prohibited but no jurisprudence or legislation
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Romania - Not prohibited but no jurisprudence or legislation
Scotland - Permitted 
Serbia - No specific legislation on litigation funding but other applicable law 
suggests it is prohibited
Slovakia - Permitted
Slovenia - Permitted
Spain - Permitted
Spain - Permitted
Switzerland - Permitted
Sweden - Not prohibited but no jurisprudence or legislation
The Netherlands - Permitted
Ukraine - Not prohibited but no jurisprudence or legislation
Wales - Permitted 

South America
Argentina - Permitted
Brazil - Not prohibited but no jurisprudence or legislation
Chile - Not prohibited but no jurisprudence or legislation
Peru - Not prohibited but no jurisprudence or legislation

North America
Barbados - Prohibited
Belize - Prohibited
Bermuda - Permitted
British Virgin Islands - Highly contested
Canada - Permitted
Cayman Islands - Permitted
Dominican Republic - Not prohibited but no jurisprudence or legislation
Guatemala - Permitted
Jamaica - Permitted
Mexico - Permitted
Turks & Caicos Islands
USA - Some states permit litigation funding of all/certain types of cases
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What is interesting to note is that while many countries permit litigation funding, 
many do not have a single litigation funder on the ground. Claimants or defendants 
seeking funding would, therefore, need to approach a firm operating in other 
countries for funding.

Below is a table of litigation funders globally. Africa is excluded as this is covered 
on pages 36-41 of the report. Note the list is comprehensive but not exhaustive.

WHO PRACTICES LITIGATION 
FUNDING

Litigation Funder Website Office locations
1624 Capital http://www.1624capital.com/ Washington & New York

Absolute Legal Funding http://www.absolutelegalfunding.com/ New York

ACASTA Europe Limited https://www.acastaeurope.co.uk/ate-insur-
ance-provider/third-party-litigation-fund-
ing-provider/

Cheshire (UK)

Advantage Litigation Services https://www.advantagelitigationservices.
co.uk/

Hampshire (UK)

Advocate Capital https://www.advocatecapital.com/ Nashville, TN

Allianz ProzessFinanz GmbH https://profi.allianz.de/ Unterföhring

American Legal Funding http://www.americanlegalfunding.com/ Prescott, AZ

Amicus Capital Services http://www.amicuscapitalservices.com/ California & New York

Annecto Legal https://www.annectolegal.co.uk/ Surrey

Annuity.org https://www.annuity.org/ Orlando, FL

Apex Legal Funding https://apexlegalfunding.com/ Rockwill Centre, New York; 
Brooklyn (New York), Valley 
Stream (New York)

Appeal Funding Partners https://appealfundingpartners.com/ San Francisco 

Appellate Advance https://www.appellateadvance.com/ Ann Arbor, MI (Mailing ad-
dress only)

Argenta Legal funding https://www.argentafund.com/ Chicago, IL

Argo Partners https://www.argopartners.net/ New York

Arthur J. Gallagher www.ajginternational.com London 

Augusta https://www.augustaventures.com/ London, Melbourne, Sydney, 
Toronto

Baker Street Funding https://bakerstreetfunding.com/ New York

Balance Legal Capital https://www.balancelegalcapital.com/ London

Balanced Bridge Funding https://www.balancedbridge.com/ Ardmore, PA

Barrister Capital http://www.barristercapital.com/ Louisville, KY

Beacon Legal Funding https://www.beaconlegalfunding.com/ Austin, TX

Bench Walk Advisors https://benchwalk.com/ New York, Wilmington (DE), 
London, Singapore

Bentham IMF https://www.benthamimf.com/ Perth, Sydney, London, 
Singapore, Hong Kong, 
Adelaide, Melbourne, 
Brisbane, Toronto, Montreal, 
Los Angeles, San Francisco, 
New York, Houston

Black Diamond Funding https://www.blackdiamondfunding.com/ Sunrise, FL

Brickell Key Asset Management https://www.bkaml.com/ Miami

Bridgepoint Global Litigation 
Services Inc.

https://staging.bridgepointfinancial.ca/ Toronto

Bridgeway Legal Funding https://www.bridgewaylf.com/ New York
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Litigation Funder Website Office locations
Broadway Funding Group https://broadwayfundinggroup.com/ New York

Burford Capital https://www.burfordcapital.com/ London, New York, 
Washington, Chicago, 
Singapore, Sydney

California Legal Funding https://californialegalfunding.com/ California 

Calunius Capital http://www.calunius.com/ London

Capital Legal Funding https://www.capitallegalfunding.com/ New York

Cash4Cases https://cash4cases.com/ New York

Cherokee Funding https://cherokeefunding.com/ Mountain View, CA

Claim Trading Limited www.claimtrading.com London

Claims Funding Europe Limited https://claimsfundingeurope.eu/ Ireland

Coast to Coast Legal Funding http://www.ctclegalfunding.com/index.html Boca Raton, FL

Counsel Financial https://www.counselfinancial.com/ New York

Covered Bridge Capital http://www.covbridgecap.com/ Pennsylvania, Florida

Creative Financing Solutions http://www.creativefinancingsolutions.com/ Rockville, MD

Cronus Capital Group https://cronuslegalfunding.com/ New York

D.E. Shaw Investment Group  https://www.deshaw.com/ New York

Delta Capital Partners http://www.deltacph.com/ Chicago, New York

Deminor Recovery Services http://www.deminor.com/ Brussels | London | New York 
| Luxembourg Milan | Hong 
Kong | Montevideo

Direct Legal Funding https://directlegalfunding.com/ New York

DRB Capital https://www.drbcapital.com/ Delray Beach (FL)

Excalibur Funding Programs https://www.excaliburlegal.com/ Camp Verde (AZ)

Fair Rate Funding http://fairratefunding.com/ Manasquan, NJ

Falcon Litigation Funding http://falconlitigation.com/ Abu Dhabi

Fast Cash Legal https://fastcashlegal.com/ West Hollywood, CA

FeeSolve by Fieldfisher https://www.fieldfisher.com/expertise/dis-
pute-resolution/feesolve

Brussels, Beijing, Guangzhou, 
Shanghai, Paris, Hamburg, 
Düsseldorf, Frankfurt, 
Munich, Dublin, Milano, 
Luxembourg, Amsterdam, 
Barcelona, Madrid, Vigo, 
Belfast, Birmingham, London, 
Manchester, Palo Alto, (CA)

Ferguson Litigation Funding http://fergusonlitigationfunding.co.uk/ Peterborough (UK)

Flightman & Priest  www.flightmanpriest.com Moscow

FORIS AG https://www.foris.com/ Germany

Fulbrook Management http://fulbrookmanagement.com/ New York, Washington

Fund Capital America Legal 
Funding

https://fundcapitalamerica.com/lawsuit-
cash-advance-refi-cash-out-program/

Los Angeles, CA

Funding Circle https://www.fundingcircle.com/uk/ London

Global Client Funding https://globalfundsu.com/ Sacramento, CA

Glofin https://www.glofin.com/ Huntersville (North Carolina)

Golden Pear Funding http://www.goldenpearfunding.com/ Jersey City (NJ), New York

Grape Leaf Capital http://www.grapeleafcapital.com/ New York

Green Link Solutions http://www.greenlinklaw.com/ Greenville, SC

Harbour Litigation Funding https://www.harbourlitigationfunding.com/ London

High Rise Legal Funding https://www.highriselegalfunding.com/ Los Angeles, CA

HopeTree Lawsuit Loans https://www.lawsuitsettlementfunding.co/ Los Angeles, CA

Investor Claim Partner https://www.icp.net.au/ Sydney

J.G. Wentworth https://www.jgwentworth.com/ Woodbridge, VA

Juris Capital https://www.juriscapitalcorp.com/ Chicago
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Litigation Funder Website Office locations
Kensington Funding http://www.kensingtonfunding.com/funding.

html
River Edge, N.J.

La Francaise IC Fund https://lafrancaise-ic2.lu/ Paris

Lake Whillans https://lakewhillans.com/ New York, Palo Alto

Law Capital Enterprises https://lawcapital.com/ Las Vegas, NV

Law Cash https://www.lawcash.net/ New York, New Jersey

Law Finance Group https://www.lawfinance.com/ San Francisco, Austin (TX), 
New York

Law Street Capital https://lawstreetcapital.com/ USA

Lawsuit Financial Corp https://www.lawsuitfinancial.com/ Bloomfield, MI 

Lawyers Funding Group https://lawyersfundinggroup.com/ Philadelphia, PA 

LCM Litigation fund https://www.lcmfinance.com/ Sydney, Mellbourne, 
Brisbane, London Singapore

Legacy  Settlements Group https://www.legacysettlements.com/ Kansas City, MO

Legal Bay Lawsuit Funding https://lawsuitssettlementfunding.com/ Caldwell, NJ

Legal Capital Corp https://www.legalcapitalcorp.com/ New York, Chicago

Legalist https://www.legalist.com/ San Francisco

Leste http://www.leste.com/ London, Miami, Rio de 
Janeiro, São Paulo

Lex Finance https://www.lex-finance.com/ Peru

LexStone Capital http://www.lexstonecapital.com/ New York

Lexshares https://www.lexshares.com/ Boston, New York

LH Funding Corporation http://www.lhfundingcorp.com/ New York

Liesker Litigation Funding https://www.lieskerlitigationfunding.com/ Brussels

Lifeline Legal Funding https://lifelinelegalfunding.com/ Florida 

Lipman Karas https://www.lipmankaras.com/capability/
litgation-funding/

London, Hong Kong, 
Adelaide

Liston Abramson 14 https://www.listonabramson.com/ New York

Liti.Link https://www.litilink.com/ Switzerland

Litigation Funding Corp http://www.litigationfundingcorp.com/ West Bloomfield, MI

Litigation Funding Solutions 
Asia & The Middle East

https://www.lfamea.com/ Hong Kong

Litigation Lending Services https://www.litigationlending.com.au/ Sydney, Brisbane, Auckland

Longford Capital Management https://www.longfordcapital.com/ Dallas, Chicago

Magnolia Legal Funding http://www.magnoliafunding.com/ New York

Manolete Partners https://www.manolete-partners.com/ London

Marsh & McLennan Companies https://www.marsh.com/uk/industries/
solicitors/after-the-event-insurance-solu-
tions-for-commercial-litigation.html

Aberdeen, Birmingham, 
Bristol, Cambridge, Cardiff, 
Carlisle, Edinburgh, 
Glasgow, West Sussex, Isle 
of Man, Leeds, Hertfordshire, 
Liverpool, London, 
Maidstone, Manchester, 
Milton Keynes, Newcastle 
Upon Tyne, Norwich, Reading, 
South Hampton, Witham 

Mayfield Settlement Funding https://mayfieldsettlementfunding.com/ Phoenix (AZ) 

Maxima Litigation Funding & 
Risk Solutions

http://www.maximallp.com/ Staffordshire (UK)

MBM Entrepreneurial Business 
Lawyers 

https://mbmcommercial.co.uk/litiga-
tion-funding.html

Edinburgh, London

MedCapital Solutions https://www.medcapitalsolutions.com/ California

Mighty https://www.mighty.com/ New York

14 Liston Abramson is a Law firm, it is unclear if litigation funding services are being outsourced to a funding partner.
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Litigation Funder Website Office locations
Momentum Funding https://www.momentumfunding.com/ Boca Raton (FL)

Multi Funding USA https://multifundingusa.com/ New York

Necessity Funding http://necessityfunding.com/ New York

Nivalion https://nivalion.ch/ Switzerland

Nomos Capital http://www.nomoscapital.ca/ Toronto

Nova Legal Funding https://fundmylawsuitnow.com/ Los Angeles (CA)

Oasis Financial https://www.oasisfinancial.com/ Illinois, Texas, Chicago, 
California

Omni Bridgeway 15 https://www.omnibridgeway.com/ Amsterdam, Geneva, 
Singapore, Guernsey, Dubai 

Optimum Litigation Funding https://www.optimumlitigationfunding.
co.uk/

Liverpool

Orchard Global Asset 
Management

https://orchardgroup.com/home Singapore, London, Toronto, 
Washington, New York, 
Houston

Parabellum https://www.parabellumcap.com/ New York

Peachtree Financial Solutions https://peachtreefinancial.com/ Florida 

Pegasus Legal Funding https://www.mylawfunds.com/ New York

PIB Group https://www.pibgroup.co.uk/ London

Plaintiff Investment Funding http://www.legalfundingnow.com/ Southfield (MI)

Plaintiff Support https://plaintiffsupport.com/ Williamsville, New York 

Pravati Capital https://pravaticapital.com/ New York / Scottsdale

Preferred Capital Funding https://www.preferredcapitalfunding.com/ Chicago (IL), Cleveland (OH), 
St. Louis (MO), Las Vegas (NV)

Premier Litigation Funding https://premierlitigationfunding.com.au/ Sydney

PreSettlement Solutions http://presettlementsolutions.com/ Mesa (AZ)

Prime Case Funding https://www.pcfmoney.com/ New York

Profile Investment https://www.profile-investment.com/ Paris, London

PS Finance https://www.psfinance.com/ New York

QLP Legal www.qlp.ltd.uk London

RD Legal Funding https://www.legalfunding.com/ Cresskill (NJ)

Redress Solutions http://www.redresssolutions.co.uk/ London

Rembrandt IP Management http://www.rembrandtip.com/ Cynwyd (PA)

Revelstoke Funding Group https://www.revelstokefunding.com/ Miami (FL)

Ridgemont Funding http://ridgemontfunding.com/ Florida 

Rockmond Litigation Funding 
Advisors

http://rockmond.com/ London, Madrid

Rockpoint Legal Funding https://rockpointlegalfunding.com/ Los Angeles (CA)

Roland Prozess Finanz AG https://www.roland-prozessfinanz.de/ Cologne

Settle4Cash https://settle4cash.com/ Washington

Shield Legal Funding http://www.shieldlegalfunding.com/ Exton (PA)

Signal Funding https://www.signalfunds.com/ Dania Beach (FL)

Southern Cross Litigation 
Finance

https://sclfinance.com.au/ Sydney

Sparkle Capital https://www.sparklecapital.co.uk/ Cheshire (UK)

Stephensons https://www.stephensons.co.uk/site/busi-
nesses/srvdefending/lit_funding/litigation_
funding/

Lancashire, London, Great-
er Manchester, Merseyside, 
Cheshire, Wigan

Swift Legal Finance https://swiftlegalfinance.com/ Detroit, Michigan

15 In the process of selling to Bentham IMF. Source: Bentham IMF, 2019. IMF Bentham and Omni Bridgeway 
Announce Plans to Merge. [Online]. Available: benthamimf.com/blog/blog-full-post/bentham-imf-
blog/2019/10/16/imf-bentham-and-omni-bridgeway-announce-plans-to-merge [Accessed 18 October 2019].
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Litigation Funder Website Office locations
The Israeli Litigation Funding 
Fund

https://www.legalfund.co.il/ Tel Aviv

TheJudge https://www.thejudgeglobal.com/ London, Toronto, California

Therium Capital Management 
Limited

https://www.therium.com/ London, Oslo

Thrivest Link https://thrivestlink.com/ Conshohocken (PA)

TownCenter Partners https://yourtcp.com/ McLean (VA) 16

TriMark Litigation Funding https://tlfllc.com/ Eugene (OR)

Universal Funding https://www.universalfunding.com/ Spokane Valley (WA)

Uplift Legal Funding https://upliftlegalfunding.com/ Torrance (CA)

US Claims https://www.usclaims.com/ Moorestown (NJ)

US Direct Advance https://www.usdirectadvance.com/ Los Angeles (CA)

USA Lawsuit Loans https://usalawsuitloans.com/ Cape Coral (FL)

Validity Finance https://validity-finance.com/ New York, Chicago, Houston

Vannin Capital 17 https://vannin.com/ London, Paris, Sydney, Isle of 
Man, Jersey

Verumn Funding https://verumfunding.com/commercial-liti-
gation-funding/

Orrville (OH)

Weclaim https://www.weclaim.com/ Dublin

Westfleet Advisors https://westfleetadvisors.com/ Nashville

Woodsford Litigation Funding https://woodsfordlitigationfunding.com/ London, Pennsylvania, Singa-
pore, Israel

16 Mailing address only
17 Fortress, based in New York, has announced it is acquiring 100% equity in Vannin from existing shareholders. 
The acquisition is expected to complete in late September 2019. Source: Vannin Capital, 2019. Fortress acquires 
Vannin Capital.  [Online]. Available: https://vannin.com/news-expertise/news/article.php?id=359. [Accessed 9 
September 2019].
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Institutional investors
Venture capitalists, private equity firms, hedge funds, asset managers, wealth 
managers, investment banks, and other forms of institutional investors globally 
have begun to use litigation funding as an investment tool. Litigation funding offers 
a great opportunity for institutional investors to diversify portfolios and invest 
in an asset-class completely uncorrelated to traditional investments in equities, 
commodities, foreign exchange, and the like. 

While returns vary, the capital keeps flowing and litigation funding keeps growing. 
Some litigation funders are listed entities, creating investment opportunities 
through the equity market. 

Private investors
In 2014, the first crowd-funding platform, LexShares, opened in the US. Since 
then, similar platforms have followed, opening the market to private investors. 
Alternatively, private investors can invest in a litigation funding portfolio through 
institutional investors or purchase litigation funding shares. The latter can be 
limiting in terms of investment size and diversity given that most litigation funders 
are not listed.

GRMI notes instances of high-net-worth individuals or family trusts investing large 
sums of money in litigation funding firms.

Funders
The litigation funding business is high-risk but high-reward. Given the relatively 
immature market, GRMI anticipates the number of litigation funders globally will 
continue to rise. While most known funders are large companies, GRMI notes 
increasing numbers of smaller firms setting up. 

Several sole practitioners, typically high-net-worth individuals, are also funding 
litigation. These individuals are typically difficult to identify. With little to no 
regulations around litigation funding, there is no registration or announcement 
imposed on sole practitioners. In fact, many do not have a website and do not 
advertise their funding of litigation.

Law firms
Law firms are using litigation funding to enable higher numbers of contingency 
fee or ‘no win, no fee’ arrangements with clients. By passing the risk onto litigation 
funders, law firms are able to pursue a higher number of contingency fee cases 
without compromising cash flow. The Practice has grown rapidly with some law 
firms partnering with litigation funders. Global law firm HFW recently signed a 
£25m litigation funding deal with top-ranking global litigation funder Augusta18. 
Augusta signed a £25m deal with top UK law firm Pinsent Masons in August 2019. 
Clyde & Co also signed a deal with LCM.

HOW TO PROFIT FROM LITIGATION 
FUNDING
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The mutually beneficial relationship between law firms and litigation funders is 
further evidenced by Burford Capital starting a law firm in 2016, called Burford 
Law. Clients have access to funding through Burford Capital as well as judgement 
enforcement assistance (with or without funding) through Burford Law. Elsewhere, 
law firms are launching litigation funds. Fieldfisher launched litigation funding 
service FeeSolve19. GRMI consistently takes note of the mutually beneficial 
relationship between litigation funders and law firms working together to identify 
and capture highly profitable disputes. Both parties have a lot to learn from each 
other in terms of the sectors and jurisdictions that prove to be the most lucrative 
and least risky.

Businesses & corporates
Corporates are increasingly using litigation funding to mitigate cash flow risks 
associated with hefty legal expenses, reduce legal spend, and keep arbitration 
costs off the books to protect reported profits and expenses. 

Even if they can afford the litigation, GRMI notes a rising number of unlisted small 
and medium sized firms using litigation funding to mitigate risk, improve budgeting, 
and protect cash flow. Cash flow management is vital for smaller firms without 
deep coffers during tough times.

Additionally, corporates are increasingly bundling meritorious and unmeritorious 
claims in a portfolio and securing funding for the entire portfolio to mitigate the risk. 
GRMI notes that relieving legal budgets of highly costly litigation allows budgets 
to be redirected towards innovation and transformation of and within legal 
departments.

The burgeoning secondary market
The secondary markets refers to funders selling their stake in an ongoing matter. 
In 2018, Burford Capital sold a successful arbitration stake for £77m following an 
initial investment of only £9.3m. They chose to pass on the time and risk involved in 
recovering the award20. 

Although this practice is still relatively novel, funders are beginning to hedge risk by 
selling investments in a secondary market. One of the golden rules of investment 
of any kind is to diversify risk. By utilising portfolio stratification in terms of sectors, 
jurisdiction, dispute resolution type, risk profile, dispute size, dispute lifecycle stage 
and so on, funders are able to maximise profits by selling parts of a portfolio 
to other funders who may be interested in purchasing the dispute in order to 
maximise their own portfolios. 

18 HFW, 2019. HFW signs £25m Portfolio litigation funding deal with Augusta. Press release. [Online]. Available: https://
www.hfw.com/HFW-Signs-Portfolio-Litigation-Funding-Deal-with-Augusta-July-19 [Accessed 11 November 2019].
19 Fieldfisher, 2019. Fieldfisher launches FeeSolve litigation funding service. [Online]. Available: https://www.fieldfisher.
com/media/2019/05/fieldfisher-launches-feesolve-litigation-funding-service [Accessed 12 September 2019].
20 Rose, N., 2018. Burford sells £9m investment for £77m as it grows secondary litigation funding market. Litigation 
Futures. [Online]. Available: https://www.litigationfutures.com/news/burford-sells-9m-investment-for-77m-as-it-grows-
secondary-litigation-funding-market [Accessed 4 November 2019].
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“In time, this secondary market is likely to lead to syndication of single case 
investments, in which funders sell tranches of risk from a particular special purpose 
vehicle (SPV) to individual investors, where different tranches have different risk/
reward ratios depending on individual investors’ appetite for risk,” says Jack 
Bradley-Seddon21, Associate at Bench Walk Advisors.

Suppliers & related industries 

GRMI finds a rising number of emerging businesses and industries benefiting from 
litigation funding. From assisting litigation funders with deal origination to offering 
claimants ATE insurance, outsourcing and related service providers are taking 
advantage of the rising litigation funding industry. Including, but not limited to, the 
following:

1.    Litigation funding brokers
2.  Case management
3.   Cost management  
4.   ATE insurers
5.   Asset tracing, e-discovery, and asset recovery
6.   Expert witnesses
7.   Litigation research and advisory groups
8.   Litigation risk management

21 Bradley-Seddon, J., 2019. Litigation funding: five predictions for the next five years (Part 2). 
Practical Law, Dispute Resolution Blog. Thomson Reuters. [Online]. Available: http://disputeresolutionblog.
practicallaw.com/litigation-funding-five-predictions-for-the-next-five-years-part-2/ Accessed13 November 2019].
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Lesson 1: Deregulation of champerty and maintenance 
stimulates litigation funding.
The deregulation of champerty and maintenance encourages the growth of 
litigation funding markets. Litigation funding is becoming increasingly understood 
and accepted across jurisdictions. As is the case in the UK and the USA, jurisdictions 
where legislation prohibiting maintenance and champerty have been overturned 
are experiencing high levels of growth.

Lesson 2: Contingency fee arrangements and high legal 
costs open the door for litigation funding.
Permitting contingency fee arrangements tends to be associated to a receptiveness 
to adopting litigation funding agreements. GRMI finds that jurisdictions, such as the 
USA, with a proven history of contingency fee arrangements give way to a more 
lucrative market for law firm financing. Individuals and law firms that understand 
and see the value in contingency fees tend to be more open to the concept of 
litigation funding. On the other hand, France permits litigation funding however 
traction has been slow given that legal costs are relatively low, legal aid is very 
accessible, punitive damages are prohibited, and pure contingency fees are 
prohibited. Similarly in Scotland, while permitted, litigation funding has been slow 
to grow because legal costs remain relatively affordable. 

Lesson 3: The growth of litigation funding is affected by the 
types of disputes allowed to attract funding.
The nature of litigation funding in a particular jurisdiction as well as the trajectory 
for growth is affected by that jurisdictions jurisprudence and legislation pertaining 
to the types of disputes that are allowed to attract funding. Very often this is 
because some jurisdictions allow only certain types of disputes to be funded. For 
instance in Hong Kong and Singapore, only international arbitration cases may be 
funded by a third party. The growth of litigation funding in Australia followed when 
funding within class action cases was permitted. London and New York tend to 
focus on the financing of large commercial disputes and investor-state arbitrations. 
A logical consequence of being considered a global financial hub.

WHAT WE HAVE LEARNED FROM 
LITIGATION FUNDING
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Lesson 4: The robustness of legal systems and nature of 
dispute resolutions determine where litigation funders are 
investing.
The robustness of legal systems, the cost of dispute resolution, the number of 
disputes, and the types of disputes all influence the number of litigation funders 
and the types of disputes these funders are investing in. Litigation funders tend to 
be based in highly litigious jurisdictions (such as the USA) that also have a leading 
arbitral centre (such as London, Hong Kong, and Paris). Other jurisdictions such as 
Brazil, South Africa, and Argentina lean towards funders focusing on civil matters 
which make up the bulk of disputes within the jurisdiction. 

GRMI also notes that more sophisticated, trusted, and robust legal systems (where 
costs are typically higher compared to other jurisdictions) lead to greater levels of 
trust in litigation funders. Similarly, litigation funders typically display higher levels 
of trust in the legal and judicial systems and prefer to operate in these countries. 
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Portfolio legal finance
In recent years there has been a sharp rise in litigation funders investing in a 
portfolio of cases (usually three or more cases) where clients, usually companies, 
have bundled claims together (often claimant and defendant matters) as collateral 
to secure funding. Logically, this is only an option for companies where numerous 
meritorious claims can be bundled with less meritorious claims. 

Depending on the litigation funder, additional cases may be added over time. 
If the portfolio becomes large enough, it may be split into parts. This financing 
arrangement is similar to speciality finance and common in SMEs and larger 
multinational organisations.

Portfolio financing has been a particularly fast-growing litigation funding class, 
evidenced by Burford Capital’s 2018 Annual Report. According to the report, as of 
31 December 2018 portfolio investments accounted for 62% of the firm’s balance 
sheet investments. A senior investment analyst based at a large litigation funder’s 
Australian office, advises that investments in litigation portfolios is likely to continue 
to rise as in-house legal teams and finance departments become increasingly 
aware of the huge benefits. However, a recent opinion by the New York Bar 
highlighted several ethical considerations on portfolio investments.

Why opt for portfolio over per case investments?
Portfolios offer lower levels of risk. In a portfolio investment cases are cross-
collateralised. If one case is lost, the litigation funder can claim the invested funds 
against a successful claim in the same portfolio. Companies can typically negotiate 
a more attractive funding agreement when the risk is mitigated.

Why are litigation funding portfolio investments so popular?
1. Flexibility. Similar to releasing liquidity by refinancing a home, funding does not 
necessarily have to pay legal costs. As long as the individual or company pursues 
the dispute resolution and, if successful, honours the commitment to the litigation 
funder. In this example, the potential win is used as collateral to attain funding. This 
offers companies flexibility to either pay for legal expenses or use the finance on 
cash generating activities.

2. Protecting profits. Litigation finance is non-recourse. From an accounting 
perspective, the money is recorded as income and legal expenses are taken off 
the balance sheet. A decrease in overall litigation expenditure offset by a smaller 
share of any awards is a big win for legal teams who typically spend most of their 
budget on litigation. This freed up budget can be redirected towards innovation 
or investment in resources. It stands to reason that portfolio funding is particularly 
attractive to EBITDA orientated businesses, enabling them to improve accounting 
outcomes and financial reporting goals. 

3. Risk reduction. Bundling defence and claimant cases, both with and without 
merit,  decreases the overall risk and typically leads to more favourable funding 
terms. Further to this, companies can utilise the inherent value of their larger 
meritorious claims to fund smaller or defence claims where traditionally funding 
would be tough to secure.

THE FUTURE OF LITIGATION FUNDING
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The growth of hybrid litigation financing deals
With hybrid agreements, litigation funders seek to tailor the outlay of funds to a 
firm or individual. It is generally only found in well funded and well-established 
firms. This arrangement typically blends traditional litigation funding arrangements 
and alternative monetisation or funding structures, and seeks to cover costs over 
and above upcoming legal expenses. While hybrid structures were still novel only 
a year or two ago, GRMI notes an increase in demand for these agreements, 
especially in the more mature litigation funding markets and certain categories of 
cases. Examples of alternative financial costs included in litigation funding deals 
are enforcement or recovery expenses, award advances at any stage of the 
litigation process, and payments covering legal expenses as agreed upfront. 

These types of deals seek to add additional value to the users of litigation funding. 
Additional benefits enable funders to attract more clients and negotiate more 
lucrative deals. 

Tapping into the mid-market
Traditionally legal claims were only funded if the value of the award was between 
$US50m- $US200m. In recent years, litigation funders focusing on notably smaller 
claims are on the rise. Typically more predictable and shorter in duration, these 
cases are increasingly considered a lucrative funding market, including road injury 
claims, medical negligence claims, and smaller commercial claims among others. 

As litigation funding becomes increasingly prevalent, firms that are not as well 
financed are mitigating risk by investing in a number of smaller claims. The trend is 
already evident in the US were some firms are offering funding for claims of around 
$US10m. In some cases there is no specified maximum award value as long as 
there is profit potential. 
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Overview
Given rising litigation costs, litigation funding provides access to justice for those 
unable to afford litigation. This is critical within the African context where many 
countries have insufficient state-funded or pro bono legal aid.

There are a few important factors to consider when assessing the nature and 
growth of Africa’s litigation funding industry. 

1.   Third party funding is generally unregulated.
2.  Litigation funding is an emerging industry and recipients are typically not   
      required to disclose agreements. 
3.  There are no listed African litigation funders, off-the-grid funders are on the rise,  
      and no annual reports to provide insight into growth or returns.

Over the last 10 years, numerous African institutions, including equity funds, 
insurance companies, large banks, and debt recovery groups among others, have 
set up litigation funding divisions. Several pure litigation funding groups have also 
emerged on the continent. GRMI notes that litigation funding found across Africa 
and further afield is often masked under a plethora of different names. Investors 
have long traded in debt and future claims. Lawyers worldwide offer contingency-
based fee arrangements. Essentially these practices relate to the financing of 
claims by third parties. 

Funders can be roughly split into two groups.

1.   Investing in Africa will allow them to seek out returns that cannot be matched by 
      conventional markets.
2.  Investing in African-based litigation cases is too risky and certainly not worth the   
      inherent risk.

When it comes to dispute resolution in Africa, litigation is most common with 
arbitration and mediation on the rise. The high and rising costs of dispute 
resolution remains a defining feature and supports the case for litigation funders. 
Although often resisted, litigation funding has become increasingly common place, 
particularly within commercial arbitration, commensurate with rising international 
commerce.

LITIGATION FUNDING IN AFRICA

Recently, listed law firm Rosenblatt made a commitment to grow 
their litigation funding arm within emerging economies such as 

Africa. The development stands in stark juxtaposition with the bulk 
of international litigation funders that feel Africa is too risky, largely 

due to recovery, enforcement, and jurisdiction and law. 
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If litigation funding is highly lucrative, why isn’t the African 
market flooded?
1.   Possibly due to the principles of following precedent, the legal profession can be 
       slow to respond to change and innovation.
2.   Maintenance and Champerty are still considered illegal in many African and 
       international jurisdictions.
3.   Recovery and enforceability are problematic. According to Peter Petyt, co-
       founder of litigation finance consultancy 4 Rivers, Africa has cases that are   
       sufficiently lucrative and meritorious to secure funding, but enforcement and 
       recovery of awards remain a major concern. 

How litigious is Africa
Many African countries align their legal systems with the international community, 
particularly commercial law and customary law in civil matters. GRMI notes that 
in the African context, customary dispute resolution methods happening outside 
of the formalised legal and judiciary system are deeply ingrained. While they vary 
across the continent, these traditional dispute resolution methods share many 
commonalities with arbitration and mediation.

The general perception is that African countries, particularly South Africa, are 
becoming increasingly litigious year-on-year and that case complexity and size is 
also on the rise. A partner at a large South African law firm states that South Africans 
are becoming more aware of their rights. In addition to a rise in cases against the 
state, he also notes an increase in road accident fund and medical negligence 
claims. 

Some key considerations for the African continent
1.  Across Africa, there is both a troubling shortage of lawyers and a lack of legal   
     work. Litigation funding has the potential to increase legal spend which will have a 
     knock effect on legal work and the demand and supply of lawyers in Africa. 

2. Most Africans with civil claims have no reasonable chance of hiring a lawyer. 
      Given that litigation funders prefer to invest in corporate claims with high 
      potential returns considering the risk, will access to justice really be impacted?

3. Legal and judicial systems in Africa are widely regarded as open to multiple 
     interpretations, inconsistent in their application, and highly politicised. A Managing 
     Director of South Africa-based litigation funder, advised GRMI that the lack 
     of access to information heavily undermines due diligence and risk analysis for 
     investing in claims handled in African courts. In short, there is significant 
     uncertainty around the legality of litigation funding ventures on the African 
     continent.

4. There is little data available on appeal rates in Africa. Studies of more developed 
      regions highlight that appeal rates differ significantly across countries and legal 
      origins. With appeals, dispute resolution can be more costly and lengthy - a 
      deterrent to risk-averse litigation funders.
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A brief glimpse into the future
While there are international funders with Africa on their radar, GRMI believes 
growth will be driven by African-based litigation funders.”

By 2025, GRMI predicts that the size of the litigation funding market in Africa will 
be around $100m with ample room for growth. GRMI notes the general sentiment 
from global litigation funders and brokers is that once the market hits a billion, it 
will skyrocket. Litigation funders thrive during litigation booms. Regulated or not, 
they will be found in litigious countries and arbitration hubs. 

Undeniably, litigation funding has the potential to notably transform dispute 
resolution processes and potentially even the law itself on a global scale. These 
impacts need to be considered over and above the purported profits and 
enhancements to access to justice and monetising legal assets. For example, 
large international litigation funders are more likely to take on a higher number 
of cases compared to individual law firms. Considering that changes to certain 
laws or jurisprudence are more likely to have positive consequences for a litigation 
funder, funders may invest in less than ideal cases because the potential for legal 
amendments outweigh the cost of litigation.

Within the African narrative, litigation funding could prove to be beneficial to 
investors, funders, small and large businesses, and to those marginalised by the 
costs associated with entering the justice system. 
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To date, GRMI notes that very few courts and legislature in African countries have 
had exposure to litigation funding. There is however a thriving underground 
litigation funding market in many jurisdictions across the continent. Who will win the 
race?

Currently, litigation funding is recognised in jurisdictions such as Ghana, Egypt, 
Kenya, South Africa, and Nigeria. Based on the trajectory of countries like Australia 
and feedback from international litigation funders, GRMI predicts that litigation 
hubs will emerge where there is a:

1.  very clear law and jurisprudence permitting third party funding,
2. predictable, independent, and stable legal system,
3. strong, growing, and respected arbitration centres.

Where does the law stand currently?
Legal systems that have a clear stance on whether third party funding is permitted 
or prohibited will impact that country’s potential as a litigation funding hub.

• If it’s prohibited, only black-market funders are likely to emerge
• If it’s unclear, a small informal market might emerge but it will likely be 

unreported and unregulated
• If it is permitted and regulated, a formalised and regulated market can emerge. 

When domestic players start making profits, international players will pay 
attention.

Most legal systems are very unclear regarding the legality and regulation 
pertaining to litigation funding. However, several African countries do not have any 
prohibitions in place. The table below is an overview of the current legal stance 
towards litigation funding.

LIKELY AFRICAN LITIGATION 
FUNDING HUBS

Country
Can litigation 

be funded by a 
third party?

Legislature Case law
Guidelines 
outside of 

legislature or 
case law

Botswana Yes No legal framework 
exists regulating 
third party funding.

? ?

Democratic Republic 
of the Congo

Yes ? ? ?
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Country
Can litigation 

be funded by a 
third party?

Legislature Case law
Guidelines 
outside of 

legislature or 
case law

Botswana Yes No legal framework 
exists regulating 
third party funding.

? ?

Democratic Republic 
of the Congo

Yes ? ? ?

Egypt There are no rules 
or laws expressly 
permitting or 
prohibiting third 
party funding. 
Parties typically fund 
their own cases and 
it is rare for cases to 
be funded by third 
parties.

? Siag and Vecchi v. 
Egypt: ICSID tribunal 
found the Arab 
Republic of Egypt 
liable to Mr. Waguih 
Elie George Siag 
and Mrs. Clorinda 
Vecchi for damages 
totalling more than 
US$74 million plus 
interest after finding 
that Egypt violated 
numerous provisions 
of the Italy-Egypt 
bilateral investment 
treaty. The 
claimants’ law firm 
(King & Spalding) 
had acted as a
de facto. This case 
has been widely 
cited in terms of the 
allocation of cost 
orders in third party 
funded cases.

?

Ghana Third party funding 
is unknown in 
Ghana. Generally, 
the parties to the 
litigation process 
fund the litigation. It 
is also possible for a 
party to take a loan 
to pay for litigation 
proceedings

? ? ?

Guinea Yes ? ? ?

Kenya Funding of litigation 
is regarded as 
Champertous and 
therefore unlawful. 
It is unclear as to 
whether this rule 
applies to third 
parties, such as 
financial institutions.

? The case of Cortec 
Mining v. Kenya has 
had a fair amount 
of coverage. The 
case was handled 
as an ICSID tribunal 
constituted under 
the United Kingdom 
however - The 
claims of the British 
investor Cortec 
Mining were 
dismissed. Cortec 
was ordered to 
pay Kenya half of 
its legal costs, plus 
all ICSID arbitration 
costs. This case 
attracted litigation 
funding.

?

Madagascar Yes ? ? ?



L I T I G AT I O N  F U N D I N G  R E P O R T  |  A F R I C A  |  PA G E 38

Country
Can litigation 

be funded by a 
third party?

Legislature Case law
Guidelines 
outside of 

legislature or 
case law

Nigeria No legislative 
framework exist that 
explicitly prohibits 
third party funding 
litigation in Nigeria.

Arbitration and 
Conciliation Act 
(Repeal and Re-
Enactment) Bill 
2017 defines ‘costs’ 
to include costs of 
obtaining third party 
funding. The Bill 
hence appears to 
indicate that Nigeria 
is pro-arbitration 
third party funding. 
However, this is not 
explicit.

Nigeria is in 
the process of 
amending its 
current legislation, 
namely the Nigerian 
Arbitration and 
Conciliation Act 1988 
(ACA) (Cap A18 Laws 
of the Federation 
of Nigeria 2004) 
by means of an 
amendment bill. 

The Bill legalises 
third party funding 
in arbitration (but 
not in litigation) in 
an indirect manner. 
It includes the costs 
of obtaining third 
party funding as 
part of the costs 
of arbitration. In 
other words, the Bill 
does not explicitly 
state that third 
party funding will 
be legal. However, 
the implication 
of including it as 
part of the costs of 
arbitration means 
that the Bill has 
implicitly permitted 
third party funding.

No express 
judicial assertions 
pertaining to third 
party funding exists.
 
Previously, lawyers 
were prohibited 
from funding 
the lawsuits of 
clients. See Oloko 
v Ube (2001) 13 
NWLR (Pt 729) 161.  
However, with the 
enactment of the 
Rules of Professional 
Conduct for Legal 
Practitioners 2007, 
this position of 
the law has been 
amended to a 
certain extent.
 
A legal practitioner 
is now allowed 
to enter into a 
contingency fee 
agreement with a 
client. Furthermore, 
a legal practitioner 
may not bear the 
expenses or costs of 
litigation. However, 
there are exceptions 
to the general rule. 
A legal practitioner 
may be allowed 
to advance the 
cost of litigation 
as a matter of 
convenience, subject 
to reimbursement.

One of the primary 
sources of law 
that is recognised 
in Nigeria’s 
legal system is 
the principle of 
“common law and 
equity”.

Third party litigation 
funding is regarded 
as Champertous 
when a third party is 
elected to maintain 
and bear the costs 
of a lawsuit for a 
litigant with the 
aim to share in the 
proceeds of the suit.

South Africa Yes Third party litigation 
funding is not 
currently regulated 
in South Africa. 
However, civil case 
law exists which 
may be informative 
in arbitral 
proceedings.

Courts look at 
the nature of the 
funding. If the 
funder is a pure 
funder, without 
involving itself in 
the litigation, the 
court will authorise 
it. If the funder is 
actively involved 
in the litigation, 
such funding may 
be regarded as 
contradicting public 
policy.
 
Hollard v Zietsman 
1885 (6) NLR:
The court held 
that it is not illegal 
to bear part of 
another’s costs of 
litigation. However, 
agreements to 
purchase the subject 
matter of a lawsuit 
are regarded as 
illegal.
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Country
Can litigation 

be funded by a 
third party?

Legislature Case law
Guidelines 
outside of 

legislature or 
case law

Hugo & Möller 
N.O v Transvaal 
Loan, Finance and 
Mortgage co (1984) 
the court held that 
a fair agreement to 
provide litigation 
funding in exchange 
for a share in the 
proceeds is not per 
se contra bonos 
mores. 
 
Campbell v 
Welverdiend 
Diamonds Ltd 1930 
TPD 28:
An agreement to 
assist a litigant in 
exchange for a 
percentage of the 
proceeds is lawful, 
on the condition 
that it was entered 
into in good faith. 
The object of 
the agreement 
should be to assist 
the litigant in the 
exercise of her right.
 
Patz v Salzburg 1907 
TS 526 527: Innes 
CJ asserted that it is 
not unlawful to assist 
a litigant with legal 
funding in good 
faith, even though 
the person so 
assisting may derive 
some benefit from 
the subject-matter 
of the action.
 
Price Waterhouse 
Cooper Inc. v 
National Potato Co-
operative Ltd 2004 
(6) SA 66 (SCA) 
the court held that 
third party litigation 
funding agreements 
are recognised in 
South Africa.

Price Waterhouse 
Cooper Inc v IMF Ltd 
2013 (6) SA (GNP): 
A litigation funder 
can be joined as 
a co-litigant in the 
litigation process 
and such a funder 
could be held liable 
for the costs: This 
measure will counter 
any possible abuses 
that could arise 
from the recognition 
of the validity of 
Champertous 
agreements.
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funder also stood 
to benefit in that if 
the judgment could 
be rescinded, he 
would be relieved 
of his common-
law obligation to 
support the litigant.

Gold Fields Ltd v 
Motley Rice LLC 
2015 (4) SA 299 
(GJ) 324: The court 
held that the funder 
was a pure funder 
because he would 
not get financial 
gain if the litigation 
was successful, nor 
did he exercise 
substantial control

Country
Can litigation 

be funded by a 
third party?

Legislature Case law
Guidelines 
outside of 

legislature or 
case law

EP Property Projects 
(Pty) Ltd v Registrar 
of Deeds, Cape 
Town 2014 (1) SA 
141 (WCC): The 
court exercised 
its discretion to 
grant a cost order 
against a litigation 
funder who had 
been joined in the 
litigation. The court 
observed that cost 
orders would not 
be granted against 
funders who do 
not seek to control 
the course of the 
litigation and lack 
personal interest 
in the litigation. 
However, where 
the funder controls 
the proceedings 
and has a personal 
interest in it being 
successful, he may 
be held liable for 
any adverse cost 
orders.

Scholtz v 
Merryweather 2014 
(6) SA 90 WC: The 
court held that the 
funder is liable 
jointly and severally 
with the litigant 
for the costs of the 
applicant because 
the funder had 
not only funded 
the litigation but 
had substantially 
controlled the 
proceedings by 
hindering the 
service of summons, 
consulting lawyers 
and initiating 
the rescission 
application. The
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Country
Can litigation 

be funded by a 
third party?

Legislature Case law
Guidelines 
outside of 

legislature or 
case law

of the litigation. The 
funder was merely 
facilitating access 
to justice and not 
“gaining access to 
justice for his own 
purposes”

Tanzania A third party can 
fund litigation. 
However, Advocates 
cannot claim 
contingency fees.

? ? ?

Togo A third party can 
fund litigation. 
However, Advocates 
cannot claim 
contingency fees.

Third party funding 
is not regulated in 
Togo, but it is not 
forbidden either.

? ?

Uganda No ? ? In terms of the 
common law in 
Uganda, it is illegal 
for litigation to be 
funded by a third 
party. Furthermore, 
advocates are 
also prohibited 
from entering into 
contingency fee 
agreements.

Zambia In Zambia, a debt 
can be assigned in 
terms of the law of 
contract. However, 
the matter of third 
party litigation 
funding is likely to be 
examined according 
to the doctrine of 
Maintenance and 
Champerty.

The Zambian 
courts consider 
English authorities 
as persuasive. See 
Camdex v Bank 
Zambia (1997) CLC 
74 and Donegal 
International 
Limited v. Republic 
of Zambia (2007) 
EWHC 197.
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Possible litigation funding hubs in Africa
In order to attract litigation funding, legal systems need to be advanced, stable, 
and predictable. Based on this, GRMI has identified three litigation funding hubs on 
the African continent.

South Africa
• While South Africa is the most advanced litigation funding market in Africa, it is 

barely in its infancy compared to global markets.
• GRMI notes the existence of an established ‘underground’ third party funding 

market operating in the country. Over the past 6 years, there has been a 
notable increase in legitimate litigation funding activity from both domestic and 
international firms. 

• Foreign entities will no longer have the protection of international dispute 
resolution.

• Contingency fees have been permitted for some time in South Africa, but the 
exact parameters of litigation funding remain subject to debate.

• While contingency fees are regulated, the rules are not extended to non-legal 
practitioners or ‘pure funders’. A history of case law in South Africa (refer to the 
table above) can offer guidance.

Nigeria
• While litigation funding is not currently prevalent in Nigeria, there are proposed 

amendments to the Nigerian Arbitration and Conciliation Act pertaining to 
litigation funding in arbitration cases but not litigation cases. This is necessary to 
solidify Nigeria’s position as a key arbitration hub in Africa.

• There is a huge amount of commercial activity in Nigeria. Where there is 
commerce, there is dispute.

• Litigation and arbitration can be relatively costly in Nigeria, making it a ripe 
market for litigation funding.

• While current legislature neither prohibits nor regulates litigation funding, there 
are regulations with respect to champerty and contingency fee arrangements. 
As a result, GRMI finds there is a bustling ad hoc litigation funding industry.

Morocco
• Currently, there is no legislation forbidding litigation funding in Morocco. 
• In arbitration, litigation funding is permitted and the tribunal may not question 

the origin of the funding. 
• Litigation funding is not regulated.
• Morocco has focused on building itself as an arbitration hub in Africa. Its finance 

centre, Casablanca Finance City, has attracted high levels of private equity 
and the country has made significant efforts to improve its business climate 
and investment framework. Given its proximity to Europe, the UK, and the UAE, 
Morocco has its sights set on becoming a springboard into Africa. 

• Nearby arbitration hub Dubai may siphon work away from Morocco but the 
Dubai International Financial Centre (DIFC) Court has formally adopted a 
Litigation Funding Practice Direction in 2017.
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How Africa can attract litigation funding investment
1.  Complete and reliable information about the legal system needs to be available. 
2. The legal and judicial system must be independent, trustworthy, free from 
     corruption or influence, and transparent.
3. Jurisprudence, legislation, and all other regulation must be upheld. If not, case 
     outcome becomes unpredictable and litigation funding becomes too risky.
4. Litigation funding is best suited to litigious societies that offer a stable demand 
     for legal services.
5. The legal system and relevant policy must be clear on whether litigation is 
     perceived to be a direct violation of the maintenance doctrine or not and 
     delegate the rules and procedures to which litigation funders must adhere. 
     As evidenced by the table above, it is challenging to clearly ascertain whether 
     litigation funding is permitted or prohibited for many African countries. 
6. Africa needs to explore a unified law curriculum at a university level to  
     encourage cross-border legal practice. 
7. African countries must explore ways to create and implement a more unified set 
     of business laws to make litigation funding research and due diligence less risky 
     and time consuming. In Australia during the 80s and 90s, most litigation funders 
     invested in bankruptcy claims as the law was unambiguous that it was permitted22.
8. African countries and firms need to ensure they are able to pay the fines and any 
     legal costs from losing litigation. Building financial capability takes time. GRMI 
     notes that litigation funders in Africa often encounter difficulty recovering awards, 
     resorting to e-discovery and asset tracing.

Asset tracing in Africa
One of the major considerations pertaining to funding claims with an African-based 
defendant is in recovering awards. 

Here follows an interview with Mark Biggs, Founder of Eminent Crisis Management 
Group Ltd.

What considerations are essential during an initial asset search for a 
potential funded project?
The most important element we try to cover off in the initial stages is to establish 
the size of the network being investigated. From that you can usually identify any 
potential obvious assets, or more commonly referred to as ‘low hanging fruit’. One 
element of this phase that is important in Africa, together with other more challenging 
jurisdictions, would be to complete work ‘in country’ or ‘on the ground’. We have seen 
issues where a sole reliance of open source work only can lead to inaccurate or 
misleading results. By visiting locations of interest, a picture paints a thousand words. 
One example would be examining a corporate office location. 

22 Abrams, D.S. & Chen, D.L., 2013. A Market for Justice: A First Empirical Look at Third Party Litigation Funding. 
University of Pennsylvania Law School. Penn Law: Legal Scholarship Repository. [Online]. Available at: https://pdfs.
semanticscholar.org/a82c/2789b63d16cadf78a457a3dab7a7da97f918.pdf [Accessed 21 August 2019]. 
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Over open sources an organisation can appear different to the reality of it’s 
situation. By visiting you can establish the facts and see if there is actually a physical 
office and weather there are any other obvious signs of potential assets, such 
as machinery, vehicles etc. Also with some African countries electronic filing of 
company details can be misleading and visiting the local corporate registry to 
complete a direct enquiry can prove beneficial.

What unique challenges and benefits does Africa pose to asset tracing 
companies?
Africa is a huge market and one that will no doubt grow significantly over the 
coming years. Potential investors are keen to consider opportunities, but are 
concerned by issues such as corruption and poor practices. The continent is one 
where you definitely need an established network that can complete the enquiries 
required in a professional and reliable way. It is important to trusted contacts that 
you can task quickly and at short notice. Trusting the reliability of the information 
they obtain can only be established over time and deploying new people is risky.

What information will assist potential litigation funders during their 
decision making process?
Any funder will be delighted to see ‘low hanging fruit’ in the early stages of 
considering a claim. Any initial investigation pieces should be focused on trying to 
achieve that. However, in some cases where there are large complicated networks 
it may not be possible. In these instances ensuring that the network has been 
mapped accordingly and indicating where you need to go to locate the assets 
and the likelihood of them being found. If you can achieve something along these 
lines, funders will be encouraged to proceed with the case. One other issue that 
will need to be covered is an examination around the integrity of the defendants 
or claimants and ensuring that the money or asset being claimed against is 
recoverable. This can be an issue when considering matters against sovereign 
states.

Are there specific budgets required to complete this type of work?
This very much depends on the jurisdiction being considered and the size of your 
intended network being investigated. If you take on board the points covered 
above, you should be able to stage your approach and work within set budgets 
at each stage. This can be broken down into individual defendants or jurisdictions. 
This is also a good way of managing your clients expectations or that of the funder.

Even outside of litigation funding, asset tracing is increasing necessary in litigation 
cases like fraud, divorce, and money laundering. Perhaps the rising use and efficacy 
of e-discovery and asset tracing will make litigation funding in Africa increasingly 
viable.

CRISIS MANAGEMENT GROUP

eminent 
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What will attract litigation funding in Africa?
GRMI finds that the types of claims and litigants that attract litigation funding vary 
across jurisdictions. Typically, litigation funders invest in high-value cases which 
often go on for years. There is, however, an emerging group of funders focusing on 
high volume, low risk, and quickly resolved cases. 
 
Within Africa (in countries permitting, or at least not explicitly prohibiting litigation 
finance) the bulk of litigation finance comes from international markets and tends to 
focus on high-value claims. For instance, in South Africa litigation funding has been 
used to support some of the largest litigation claims, including Nkala and Others v 
Harmony Gold Mining Company Ltd, a class action case which attracted US and 
UK litigation funding, and Makate v Vodacom, a case which attracted funding from 
local South Raining Men Trade and Sterling Rand.

GRMI notes the following is likely to attract litigation funding in Africa.

Insolvency and liquidation litigation
This is where modern litigation finance started and investment into insolvency 
litigation has grown tremendously over the last few years. Litigation funding for 
insolvency cases and class action very often tend to be the cases that get approval 
for litigation funding in jurisdictions where litigation funding is generally not 
permitted. The reason being that the claimants in these cases are typically not able 
to fund their claims internally.

While insolvency litigation cases tend to be smaller or lower-value claims, they are 
resolved far quicker and the risk is typically lower. The investment capital required 
for an insurance claim is significantly lower than commercial disputes and investor-
state disputes. Consequently, litigation funders can invest in numerous insolvency 
cases and get a lower return on more cases with inherently lower risk. 

Where the claimant is an insolvent company without any available assets, the risk 
is higher. However, very often these claimants or unsecured creditors are unable 
to recover legitimate claims to funds. In some instances, insolvent claimants 
have in-progress litigation or arbitration cases that the claimant cannot afford 
to pursue or continue to pursue but the cases are high in value. Litigation funding 
offers a solution to address the recovery of assets in an insolvent estate which can 
otherwise not be recovered. This is a win for creditors, insolvency practitioners, 
lawyers, funders, and the like.

Third party funders will typically invest in insolvency litigation in one of two ways. 
1.  Buy claims from wind-up practitioners and have full control (laws pertaining to 
     the purchasing of claims may vary from country to country and, even so, often 
     not all claims are capable of assignment).
2. Fund insolvency practitioners to pursue the insolvency claims.

One advantage of buying the claim outright is the opportunity to have full control 
over the claim as opposed to having to fund an insolvency practitioner and ensure 
compliance with champerty and maintenance legislation.
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Where funding is provided to insolvency practitioners, it tends to be in the form of 
a loan or for a reasonable share in the recovered assets. An emergent issue with 
third party litigation in insolvency litigation pertains to the practice of escalating 
claims or loans with rising interest to recovered funds over time.

Given that funding of insolvency claims is the origin of modern litigation funding, 
it stands to reason that very often these types of cases offer greater jurisprudence 
around litigation funding than other types of cases. Even so, with very little 
legislation or statutes, litigation funders, claimants, and other stakeholders need to 
act cautiously as many grey areas around acceptable legal boundaries persist and 
differences across jurisdictions can be confusing.

International arbitration
In the advent of rising international commerce in Africa, there has been a similar 
rise in disputes. While international arbitration isn’t a new concept, it is certainly 
something African litigants and litigators cannot afford to ignore.

In most instances the arbitration work is handled by lawyers, courts, and 
arbitration centres outside of the African continent. When arbitration takes place 
in an arbitration centre in the UK, Europe, Asia, and the USA, the process quickly 
becomes expensive. Arbitration costs tend to be significantly higher in these 
regions and the exchange rate is seldom favourable.

In the past, litigation funding has been used by multinationals and states alike. With 
the high cost of arbitration, litigation funding may be the only feasible option for a 
claimant.

According to a litigation funder in Hong Kong, “Unlike commercial litigation, 
international arbitration usually becomes a more complex and lengthy 
resolution option in that the cases tend to involve numerous stakeholders from 
various jurisdictions.” Despite this, international arbitration offers flexibility 
and confidentiality. There is also more enforceability with arbitral awards in 
comparison to court awards given international conventions. 

Very often the international arbitration cases pertain to investment treaty disputes 
and commercial arbitrations. Generally, these disputes are within the mining, oil 
and gas, energy, and related natural resource sectors. Cases tend to be extremely 
high value where the claimant is a multinational firm and an investor and the 
defendant is often the state or an SOE.

Treaty-based investor-state arbitration
Investment spurs economic growth by bringing capital into a country, creating 
jobs and economic activity, and enhancing global integration. For most African 
countries, there is a heavy reliance on foreign direct investment. The majority of 
countries in Africa have taken steps to liberalise their investment environment and 
are using bilateral trade and tax agreements to encourage investment. 
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There are numerous types of treaties, conventions, and agreements that African 
countries enter into to provide international legal protection for international 
investors. The premise is that this protection will encourage higher levels of 
investment. 
-   Trade and investment framework agreements 
-   Preferential trade agreements
-   International taxation agreements and double taxation treaties
-   Bilateral investment treaties
-   Treaties with investment provisions 
-   Multilateral and bilateral free trade agreements

However, GRMI notes numerous arbitrations originating from investment treaties 
and agreements. Government changes to laws, tax regimes, and utility rates 
among others have led to investor claims against the state on the basis that it 
is contravening investment treaties. In fact, there have been so many investor 
disputes that conventions and codes such as the International Centre for Settlement 
of Investment Disputes, the Pan-African Investment Code (PAIC), and the Multilateral 
Investment Guarantee Agency have emerged. 

Some African countries have intentionally excluded international arbitration in 
treaties and agreements. South Africa went as far as passing the, somewhat 
controversial, Protection of Investment Act which limits investors’ resourse in terms 
of international arbitration. 

These high-value investor-state arbitrations are a sweet spot for litigation funders. 
In recent years there has been a notable increase in the numbers of funders and 
funded investor-state disputes. Typically, with investors getting financial backing 
from funders as opposed to states. GRMI notes that cases are more likely to be won 
by investors than states. Following this, there has been a recent spotlight on the 
potential unfairness of funding these claims. 

Despite becoming increasingly prevalent, reliable data on the market size and 
average returns are far and few between. This is largely attributable to the 
absence of disclosure requirements. What can be said is that when it comes to 
investor-state disputes, cost orders can be massive. For instance, recently Nigeria 
was hit with a US$9.6bn cost order relating to a breach of contract23. Litigation 
funding within these cases may bring up ethical issues in that a country’s fiscal 
position can be seriously impacted. Back to Nigeria, the cost award amounts 
to 23.67% of Nigeria’s foreign reserves24. It is also an estimated 2.42% of GDP 
(based on 2018 GDP figures). The country, as opposed to the investor, will very 
often have to cover the cost of dispute resolution, which is almost always handled 
by arbitration seated in a foreign country. Assuming for a moment that a litigation 
funder was entitled to 25-60% of the costs order, this would amount to a pay-out 
of between US$2.4bn - US$5.8bn for a litigation funder.

23 Akanmidu, O., 2019. Explainer: A UK court hit Nigeria with a US$9.6 billion judgment debt, how did the West 
African country end up in this costly situation? CNB Africa. [Online]. Available at: https://www.cnbcafrica.com/news/
west-africa/2019/09/11/explainer-a-uk-court-hit-nigeria-with-a-9-6-billion-judgment-debt-how-did-the-west-
african-country-end-up-in-this-costly-situation/ [Accessed 11 Sept 2019]. 
24 Nigeria’s foreign reserves as of 31 October 2019 is $40.55bn. Source: Trading Economics, 2019. Nigeria Foreign 

Exchange Reserves. [Online]. Available: https://tradingeconomics.com/nigeria/foreign-exchange-reserves 
[Accessed 15 November 2019].
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Personal injury claims
In the larger hubs it presently appears that litigation funding firms tend not to be 
interested in funding personal injury claims. Nevertheless, most litigation funding 
firms across the world invest in personal injury claims. Hedge funds in particular 
have shown a keen interest in investing in portfolios of personal injury claims. From 
a claimant’s perspective, litigation funding is an attractive option given that these 
individuals typically have medical bills to pay off and in many cases are unable to 
work.

Personal injury claims, particularly against the state as well as medical malpractice 
have stable high growth in many African countries. These claims are often smaller 
in value but because the case is usually resolved faster than more complex high-
value cases litigation funders are able to take on more cases in a given time period. 

Patent and trademark litigation
Within the intellectual property space, the demand for litigation funding globally 
is on the rise. Patent holders face high risks and the added complexity of costly 
intellectual property cases. The high risk, complex, and highly rewarding nature 
of patent and trademark litigation is attractive for litigation funders. The need 
for expensive experts and specialised attorneys as well as the lengthy and 
unpredictable case outcome makes litigation funding attractive for claimants.

Competition and antitrust litigation
Competition and antitrust cases are by their nature large, complex, and costly. The 
outcomes of these cases often have major impact on companies and sectors, and 
can involve one or a group of claimants. Specialist lawyers and expert opinions 
make it difficult for claimants to carry the cost. Further to this, defendants in antitrust 
cases are often large firms with extensive financial resources that can lead to a 
‘war of attrition’ or unfair settlements in favour of the defendant. 

As a result, antitrust cases are well aligned to receive litigation funding. Securing 
financing remains a pertinent need across the world. The resolution is important to 
protect smaller businesses and consumers. 

Within the African context, there has been rising creation and enforcement of 
antitrust laws and authorities on a country-by-country basis. Regional authorities 
include the COMESA Competition Commission, the East African Competition 
Authority, the Competition Authority of the Central African Monetary and Economic 
Community, Community of West African States Competition Authority, and the 
West Africa Economic and Monetary Union Competition Commission. National 
and regional regulation and authorities have made huge strides in preventing and 
fining anticompetitive and antitrust practices. Regional authorities play a vital role 
in countries without a national competition authority, such as Eritrea, Libya, and 
Djibouti.

With rising cross-border commerce and investment, different competition laws and 
authorities can inhibit business on the continent. On the one hand, African countries 
seek to increase investment. On the other hand, unfair competition practices drive 
up consumer prices, affect local businesses, negatively impact innovation, and have 
an overall negative impact on the country’s economy. 
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Competition and antitrust policy formulation and enforcement are still in its infancy 
and often backed by insufficient resources. Nevertheless, African competition law 
enforcement and development can be expected to continue its upward trajectory. 
Consequently, Africa is a prime market for litigation funding that can offer 
substantial financial support to valid antitrust and anticompetition cases that may 
otherwise not have gone to court for action and redress.

Class action lawsuits
Class action lawsuits have unique challenges. Firstly, these cases typically cannot 
be pursued without incurring huge costs. There are typically many witnesses, 
experts, and claimants which drive up the length and cost of the litigation. In many 
instances, the numerous claimants do not have the financial ability to pursue 
the lawsuit but a successful case has the ability to impact many lives. Litigation 
funding allows the class, typically of modest financial backgrounds, to pursue 
legal claims they would otherwise not have been able to afford. From a litigation 
funders perspective, the summation of individual pay-outs gives the class action an 
economies of scale which makes the lawsuit a viable investment.

It’s important to note that litigation funding in class action can also be tricky. It can 
be difficult, if not impossible, to always get permission and agreement of terms 
from everyone in the class. Consequently, in many instances funding agreements 
are entered into without the consent of all class members. Following this, while 
litigation funding aids these members in pursuing the collective class action, the 
claimants have dubious control over the case and pay-out, bringing to the fore 
some important ethical issues.
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Below is a table of litigation funders based in Africa. Note the list is comprehensive 
but not exhaustive of all litigation funders on the continent, legally or illegally.

GRMI finds a handful of international funders who have been involved in African 
litigation funding, including:
• GLS Legal Solutions. The company claims to have a South African office, but this 

appears to be run out of the UAE. 
• IMF. The company has an EMEA office, but this also is not based in Africa.
• Calunius Capital. The company is funding African construction firm KCI in its 

case against Gabon.

FUNDERS BASED IN AFRICA

Firm Website Office location

Taurus Capital https://tauruscapital.co.za South Africa

New Heights Finance https://nhfinance.co.za/ South Africa

Sterling Rand http://www.sterling-rand.
com/ South Africa

Jericho Fund http://jerichofund.co.za/ South Africa

Christopher Consulting https://christopherconsult-
ing.co.za/litigation-funding/ South Africa

South African Litigation 
Funding Company

https://www.salfco.com/
home South Africa

RM Capital http://rmcapital.co.za/liti-
gation.html South Africa

Christopher Bean & 
Associates International 
recoveries

http://www.debtcollec-
tionafrica.com/INTERNA-
TIONAL-LITIGATION-FUND-
ING-EXCHANGE-(ILFE).html

South Africa

Astrea http://www.astrea.co.za/ South Africa

Aetas Litigation Funding https://aetaslf.com/ Nigeria
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In the absence of legislation and case law to offer guidance, coupled with the lack 
of consistent regulation, litigation funders need to be skilled at identifying the best 
jurisdiction and or court or tribunal where possible. 

From the perspective of a litigant, it is important to ensure that litigation funding 
is permissible and that their funder is conducting themselves in a manner that 
upholds the law.

The potential downside of litigation funding
While litigation may appear to be a lucrative market and a fair agreement 
between a funder and a litigant, it has not been without criticism. 

1.  It impacts the independence, objectivity, and purity of justice by allowing 
     financiers who are not officers of the court or tribunal to have potential influence.
2. There can be an increase in the volume of abusive litigation, otherwise known 
     as barretry.
3. There is a possibility that litigation funders may diminish the litigants or legal 
     counsels influence, control over the case, and the case management. 
4. Litigation may be unnecessarily prolonged to push up redeemable litigation 
     costs in order to redeem a larger share of the proceeds. 
5. The attorney-client relationship may be compromised. 
6. There may initially be an influx in legal claims which would otherwise not be 
     pursued due to a lack of funds or aversion to risk. Many African countries may 
     not have the capacity within their legal systems to manage the increase in 
     case flow. Based on the findings of other countries, it is not clear whether this 
     initial increase would lead to an overall persistent increase in litigation.

Current status on the regulation of litigation funders
With litigation funding being relatively new, many countries and arbitration 
tribunals have not yet written laws and statutes to regulate the practice. Litigation 
funding has been recognised and approved by several courts and tribunals in 
several different jurisdictions, nevertheless there is presently little regulation in most 
parts of the world. Recently, both Singapore and Hong Kong (which both have 
well-established litigation funding sectors) have enacted legislation regulating 
third party funding in international arbitrations, which is well-aligned to both 
countries positioning as international arbitration hubs. 

GRMI cannot find any African country that has enacted clear and concise 
legislation directly pertaining to litigation funding. However, while litigation funding 
may not be explicitly permitted, it is not necessarily prohibited either. In Africa, 
most countries follow case law in order to provide insight on accepted litigation 
funding practices. Elsewhere in Africa, litigation funding is not considered to be 
an acceptable practice. At an international level, GRMI notes that the practice of 
litigation funding is largely unregulated. What is more, the inconsistency between 
and within countries in terms of laws, arbitration rules and guidelines, and industry 
regulations makes it difficult and risky to practice litigation funding in a multitude of 
countries and across different sectors and industries.

THE NEED FOR REGULATION
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Overall, the general global trend indicates a steady increase in the availability 
and use of litigation funding alongside a gradual easing of the champerty and 
maintenance prohibitions (which typically exist in most common law jurisdictions). 
As a general rule, so long as there is no barretry or impropriety on the part of the 
third party funder. • As a general rule, so long as there is no barretry or impropriety 
on the part of the third party funder. On the other hand, civil law jurisdictions that 
have not inherited the laws pertaining to maintenance and champerty has turned 
up fewer discussions around the permissibility of litigation funding

Emergent regulatory issues 

Typically, there is no legal obligation for a litigant to disclose the use of third party 
funding. Issues around disclosing third party funding have begun to emerge, 
particularly in light of potential conflicts of interest. Through tracking of litigation 
funding globally, GRMI finds more leniency in the disclosure of litigation funding 
and the terms of the funding agreement. In some instances, disclosure has been 
made mandatory, for instance within arbitration in Hong Kong. 

Regulation arguably needs to be clear regarding disclosure and independence as 
this can allow the opposition of the arbitration or litigation to ensure that the nature 
of the funding is aligned with public policy. 

Another emergent issue pertains to the allocation of costs, depending on the 
jurisdiction, there is not always a clear precedent to follow. If a funded litigant is 
awarded costs, can they reclaim their funding costs? If a funded litigant must pay 
costs, who is responsible? 

In more established litigation funding jurisdictions, GRMI has noted that ‘after-the-
event’ insurance has become increasingly pervasive which offers an element of 
protection to claimants against costs and unforeseen disbursements. Lastly, there 
appears to be a rising voice pushing for the regulation of litigation funders liquidity 
positions. While regulation tends to deter market entry, there is arguably a need 
to ensure that litigation funders have enough capital to meet their investment 
agreements.

Some of the larger international funders such as Burford offer insurance on all the 
claims they fund. Customarily, only well-funded litigation funding firms are able to 
offer this protection. Some courts have held that the litigation funder is responsible 
for the costs if a funded claim is lost but this is not always the case. 

Regulation may deter the level of litigation funders active in a market but will aid 
in ensuring sound litigation funding practices. The regulation of litigation funding 
ought to remain a function of the courts and arbitration tribunals ought to create 
guidelines that are in support of the country’s laws.
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A clear legal stance 

When looking at Australia as the pioneer of modern litigation funding, GRMI 
notes that the majority of funding was originally directed towards insolvency and 
bankruptcy claims. The reason for this being that the legal stance towards litigation 
funding in these types of claims was relatively clear. 

It is safe to assume that the lack of clarity around countries’ legal stance towards 
litigation funding is a major deterrent for funders.

Diversifying portfolios
Private equity, asset management, wealth management, and hedge fund 
management firms should consider how litigation funding can aid in diversifying 
portfolios and offering high returns that are not related to capital or financial 
markets nor monetary policies and economic downturns. Investing in a broad 
portfolio, including a range of litigation cases, further mitigates risk. 

GRMI is of the opinion that any high-yield, low risk investment (on average offering 
double digit returns) that are uncorrelated to financial markets or monetary 
policies is worth a bit more than consideration.

Navigating regulation
Considering the regulation conversation happening globally, it would appear that 
funders are finding ways around the legislation in each country. Regulators are 
looking for ways in which the regulation can be structured to protect the public, 
protect the justice system, and allow for litigation funding to continue.

A growing market
International markets for litigation funding such as the UK, Europe, Australia, Hong 
Kong, and Singapore are yet to be saturated. Consequently, the focus for the large 
international funders presently appears to be on further penetrating and capturing 
the markets in these developed countries. While some firms have funded cases 
with an African claimant, Africa does not appear to truly be on the radar for most 
international funders. The growth of litigation funding globally, notwithstanding 
Africa, will largely be affected by awareness of claimants, lawyers, and in-house 
counsel to the benefits of litigation funding. 

CONCLUSIONS

Despite the global economic downturn and market volatility in 2008, 
the performance of litigation funds increased. 
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Push factors for global growth
• Rising commerce and growth and subsequent litigation.
• Growing investment in litigation funds due to high returns and portfolio 

diversification benefits.
• Regulatory reforms. 
• Independence from debt and equity markets.
• Continued commodification of investment funding through portfolio 

investments, secondary markets (i.e. selling ongoing funded litigation stakes or 
buying arbitration awards or court judgments), funding brokerage and advisory 
services, and ‘after-the-event’ insurance.

• Continued growth of the market beyond just pure litigation funders, including 
investment firms, hedge funds, PE firms, and law firms.

Where does that leave Africa
GRMI notes a perception of exceptionally high risk in funding cases involving 
African defendants. The recovery of awards is considered problematic. While 
jurisdiction and law remain a hurdle, it is certainly not a major barrier to entry. 
Despite the challenges, GRMI believes that growth of the African litigation funding 
market will largely be driven by African-based funders and finance firms and will 
show exponential growth and huge revenue returns over the coming years.
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